In a globalized world, the parties and the contract are often "connected" to a law or jurisdiction that is different from the forum. In the current literature, the question of whether this law should influence the interpretation of such a contract has been approached from a conflict of laws perspective. However, this approach does not explain the influence of the "non-governing" law when this law is not applied. After all, the conflict of laws rule might lead to the application of another law. This paper shows that the non-governing law can influence the interpretation of a contract. Non-governing law can be connected to the contract, or to the parties to the contract, in various ways. In these situations, a court can consider non-governing law to better vindicate the intention of the parties. Furthermore, non-governing law can also influence the interpretation "through" other circumstances. Moreover, the influence of non-governing law is not significantly different from the influence of several more established circumstances. The influence of nongoverning law on the interpretation of a contract is limited to situations wherein the relevant conflict of laws rules do not lead to the application of the connected non-governing law. However, within this scope, the ability to consider non-governing law is a useful tool that is superior to the "conflicts of law approach".
New York is non-governing even if the parties to the contract and the court that is resolving the dispute are located in New York.
Conflict of laws rules may prevent a rule from becoming a relevant "non-governing" law. In many cases, the connected law will also be the applicable law, even if it is different from the law of the forum. For this reason, non-governing law will only influence the interpretation of contracts in extraordinary situations. It will only influence the interpretation if it is relevant but not applicable.
This paper only discusses law that is "horizontal". The law is "horizontal" if it is not superior or inferior to the governing law. Federal law and treaties fall outside the scope of this research, even if they are not directly applicable. "Law" refers to law as evidenced by statutes and regulations, but also to law that is evidenced by court decisions. Unwritten norms, such as cultural rules, usages or business practices, may be law if they are binding under the non-governing law.
Although this paper is about the interpretation of contracts in the various jurisdictions of the United States, it does discuss several cases from other countries. These cases provide additional examples of the influence of non-governing law. They show that non-governing law can influence the interpretation of a contract in a variety of situations. In each of these cases, the connected law affects the interpretation in a way that is similar to the interpretation of a contract in the United States. It influences the interpretation if it affects the intention of the parties. 6 The rest of this paper proceeds as follows. First, section B sketches two situations that will function as examples throughout the rest of the paper. Next, the paper explores the relationship between the interpretation of contracts and conflict of laws rules. It shows that considering non-governing law when interpreting the contract has independent value, even if conflict of laws rules could lead to the same result (section C). Section D gives a short overview of the interpretation of contracts in the United States. Courts give effect to the intention of the parties. Non-governing law can influence this intention in various situations (section E5). Section F analyses the relationship between non-governing law and circumstances that are discussed in the current literature on the interpretation of contracts. The paper ends with a conclusion (section G7).
B. Two situations
This section sketches two situations that will function as examples throughout the rest of the paper. These situations represent two distinct types of connections to the non-governing law. In the first case, the parties are connected to the non-governing law (section B1). In the second situation, the contract is connected (section B2). Finally, section B3 shows that it is also possible to imagine situations in which non-governing law could play a more subtle role.
1. The non-governing law is connected to the parties -the Chinese cook 7 Shu and Lam are born in China but currently reside in State X. The parties come to an oral agreement: Shu will work as a cook in the restaurant "Lotus". About four times each week, Lam visits the restaurant and gives instructions. Every month, Lam pays Shu's salary in cash. After five months, Shu is fired by Lam. Shu sues Lam for unpaid salary. In court, Lam argues that there is no contract between him and Shu. His sister is the owner of the restaurant. According to Lam, the employment contract was formed between Shu and his sister. He claims that he was merely an agent for his sister. During the formation of the contract, Shu and Lam never discussed the ownership of the restaurant. Shu never even met Lam's sister. The case turns on a question of interpretation. How should the agreement be interpreted? Did Shu and Lam form an employment contract between themselves, or between Shu and Lam's sister?
According to the agency rules of State X, Lam had the authority to bind his sister. If the contract were formed between Shu and Lam's sister, Lam is not liable for the remaining salary. The residents of State X generally form employment contracts with a business or, if the business is not incorporated, with the owner of the business. This would support an interpretation in favour of Lam.
Shu argues that under Chinese norms, the employer is not necessarily the business or its owner. Generally, the employer is the person who gives instructions and pays salaries. These Chinese norms support Shu's interpretation: he formed an employment agreement with Lam. Should these Chinese norms be considered relevant?
2. The non-governing law is connected to the contract -the new machine Developer and Investor are residents of State Y. They have a plan to develop and manufacture a new agricultural machine. The parties decide to start a joint venture. Developer has to design and test the machine while Investor supplies the necessary funds. Both parties are new to this industry. After some deliberation, they decide to modify a standard contract that is often used in State Z, the worldwide centre of the development of agricultural tools and machines. The contract contains a buy-out clause and other provisions that can be found in most agreements to form a joint venture. It also contains several provisions that are more specific to the development of agricultural machines. The agreement does not contain a choice of law clause. The law of State Y applies under the conflict of laws rules of both State Y and State Z.
After a few months, the parties experience a setback. A company in State Z developed a machine that performs many of the functions that the proposed machine is to perform. Developer states that he is no longer obligated to design the machine. After all, the agreement states that Developer may abandon the project if a "competing newly developed machine" is "sold in the agricultural market". Investor wants Developer to finish development so that he can recoup at least a part of his investment. The competing machine does not perform well in some weather conditions. This gives the proposed machine an advantage in certain markets. Furthermore, Investor argues that the competing machine is not yet "sold in the agricultural market".
The terms "competing newly developed machine" and "sold in the agricultural market" are ambiguous. They have no special meaning in the law of State Y. In contrast, State Z has developed extensive case law about the meaning of terms such as "competing newly developed machine". Furthermore, a regulatory agency of State Z has defined the meaning of "agricultural market". Are these definitions relevant to the interpretation of the contract in State Y?
Asymmetrical relations to the non-governing law
The previous subsections sketch two situations in which non-governing law can be relevant. In the first case, both parties are connected to the non-governing law. In the second case, both parties are not connected to the non-governing law, but the contract is. In both cases, the parties have a symmetrical relationship to the connected law. The non-governing law could also be relevant in situations in which the parties do not occupy a similar position. For example, it is possible that just one of the parties is connected to the non-governing law. Could this party argue that he understood a certain clause in the light of the connected law, even if the other party does not have a connection with that jurisdiction?
In such a case, the argument for granting influence to the non-governing law is not as strong as in the cases described in sections B1 and B2. One could argue that granting influence to the non-governing law unduly benefits the party that is connected to this law. After all, if the non-governing law does not support the argument of the connected party, the party still has the option to forego invoking the non-governing law, instead relying on the interpretation under the governing law. Furthermore, the "unconnected" party may not be able to prepare for the influence of the non-governing law. The unconnected party may not be able to know that the other party would understand certain clauses in the light of a non-governing law. Next, he can only understand how this non-governing law would influence the understanding of the other party after investigating the contents of this law. This would impose a burden on the unconnected party. The previous arguments do not mean that non-governing law can never influence the interpretation of contracts in such situations. However, they do show that the argument for this influence is weaker.
C. The relationship between the interpretation of contracts and conflict of laws rules
The subsequent sections are primarily descriptive. They show that non-governing law can influence the interpretation of a contract under the current law. However, interpretation is not the only way in which non-governing law can influence the legal consequences of the contract. Conflict of laws rules can lead to the application of the non-governing law. In these situations, the non-governing law does not influence the interpretation of the contract. Instead, it governs the contract and its interpretation. In many, if not all, of the situations discussed in this paper, the courts could decide to simply apply the non-governing law. 8 This paper discusses several types of connections to non-governing law. Several of them are also relevant under Restatement (Second) of Conflict of Laws. For example, the intention of the parties as to the governing law has significant influence, even without an explicit choice of law provision.
9 Express references to laws or legal doctrines that are peculiar to a certain state can be used to prove that the parties wanted to apply the laws of that state. 10 If no intent can be ascertained, section 188(1) of the Restatement (Second) of Conflict of Laws states that an issue is determined by the law which, with respect to that issue, has the most significant relationship to the transaction and the parties. One of the relevant contacts is the "domicil, residence, nationality, place of incorporation and place of business of the parties".
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This raises the question of whether it is necessary to consider the non-governing law when interpreting the contract. Could a conflict of laws analysis not lead to the same results? In contrast to the subsequent sections, this section adopts a normative approach. It shows that considering non-governing law when interpreting the contract has independent value, even if conflict of laws rules can lead to the consideration of the connected law.
First, by considering non-governing law during the interpretation of the contract, the court can give influence to the relevant non-governing law in additional situations. Even if conflict of laws rules could lead to the application of the connected law, they may not actually lead to the application of this law in a particular case. A court could decide that the references do not display the intention of the parties as to the governing law, or that the Chinese nationality of the parties does not mean that the law of China has the most significant relationship to the contract. Furthermore, a choice of law provision could lead to the application of a law that is different from the connected legal system. 12 Next, by considering non-governing law when interpreting the contract, a court can give influence to the laws of multiple jurisdictions. The intention of the parties can be influenced by several legal systems. 13 For example, the intention of Investor and Developer (section B2) could have been influenced by both the law of State Y and the law of State Z. A conflict of laws analysis must lead to the application of a single law, at least in regard to a single issue. A court may give undue influence to the applicable law when it is not considering whether other laws also influenced the intention of the parties. In contrast, if the non-governing law is just one of the circumstances that influence the interpretation of the contract, the influence of both laws can be considered.
One could argue that this difference is of no importance. After all, even when interpreting a contract, a court must eventually settle on a single interpretation. However, by considering the connections with both jurisdictions, a court is able to give both laws the weight that they are due. For example, if the contract is connected to both the non-governing and the governing law, the court could decide that no single legal meaning had a significant influence on the intention of the parties. In contrast, if the court does not consider the non-governing law, it may assign undue influence to an interpretation in accordance with the governing law.
Similarly, by considering the non-governing law during the interpretation of the contract, a court can interpret different clauses in accordance with different laws without the extensive use of dépeçage. In the contract between the Developer and Investor (section B2), the argument to interpret the term "agricultural market" in accordance with the non-governing law of State Z is stronger than the argument to interpret the buy-out clause in accordance with this law. After all, the term "agricultural market" has a special relationship with the law of State Z. The buy-out clause does not have such a connection.
14 In order to reach a result that is in accordance with the intention of the parties, a court may decide to apply the law of State Z to the interpretation of the term "agricultural market" but apply 12 Dannemann, supra n 6, at 63; Magnus, supra n 5, at 184; V Hagstrøm, "The Nordic Tradition: Application of Boilerplate Clauses under Norwegian Law" in Cordero-Moss (ed) supra n 5, 265, 267. the law of State Y to the interpretation of the buy-out clause. 15 The text of section 188(1) of the Restatement (Second) of Conflict of Laws seems to allow this result. It states that the rights and duties of the parties with respect to an issue are determined by the law that has the most significant relationship with respect to that issue. Still, the result depends on a detailed division of the issues surrounding the contract. To reach the result, a court must divide the issue of the interpretation of the contract into the more specific issues of the interpretation of single clauses. Although this approach vindicates the intention of the parties, it invites an unnecessarily complicated conflict of laws analysis. 16 Instead of vindicating the intention of the parties through extensive dépeçage, a court can also give effect to the intention by considering the non-governing law when interpreting the contract. 17 Furthermore, considering non-governing law during the interpretation of the contract facilitates a clearer and more detailed analysis. An intention to apply the connected law can be distinguished from an intention to interpret the contract in accordance with this law. Similarly, evidence of a general intention to interpret the contract in accordance with the connected law does not necessarily prove that the parties intended to interpret a specific clause in accordance with this law.
18 A conflict of laws approach does not differentiate between these various kinds of intentions. It either applies the connected law or it does not. In contrast, by considering the non-governing law when interpreting the contract, a court can differentiate the influence of the connected law. It can give an influence to this law that is in accordance with the intention of the parties.
Finally, the conflict of laws approach does not explain why the contract should be interpreted in accordance with the connected law. The application of a law does not show that the parties intended an interpretation in accordance with this law. In most cases, the legal meaning of a clause or term in the governing law is of a limited significance. In contrast, voluntary and deliberate connections to the non-governing law strengthen the argument to interpret the agreement in accordance with this law. They can show that the parties intended such an interpretation. Compare Cordero-Moss, supra n 13, at 38 (the use of clauses and models that are connected to a law can be interpreted as a tacit choice of law for that particular part of the contract). 16 Compare Dannemann, supra n 6, at 78 (splitting the applicable law to a contract will generally cause more problems than it solves).
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About the situations in which dépeçage is appropriate, see generally WLM Reese, "Depecage: A Common Phenomenon in Choice of Law" (1973) Columbia Law Review 58, 60 (dépeçage is appropriate if it effectuates the purpose of the relevant choice of law rules and does not disappoint the expectation of the parties). Dépeçage can be used to give effect to the intention of the parties. This is also the goal of the rules of the restatement. See, e.g. Restatement (Second) of Conflict of Laws § 187, comment a, § 188, reporter's note.
This section does not argue that the conflict of laws approach should never be preferred. If the contract contains a choice of law provision or the connected law has the most significant relationship with the contract, a court should apply the governing conflict of laws rules. This section merely shows that, even though a conflict of laws approach can lead to a similar result, considering non-governing law during the interpretation of a contract does have independent value. The "interpretation approach" can give influence to the connected law even if it does not apply under the governing conflict of laws rules. Furthermore, it can give influence to multiple jurisdictions. Finally, it can provide a clearer explanation for the influence of the connected law.
D. Contract interpretation in the law of the United States
The interpretation of a contract is about ascertaining the meaning of the expression of the agreement. 20 It is a three step process. 21 First, a court determines which statements and agreements actually constitute the judicially enforceable contract. 22 Next, the court determines whether the contract is ambiguous. A contract or term is "ambiguous" if it is susceptible to more than one reasonable meaning. 23 The final step consists of the interpretation of the contract proper. After determining 20 Kniffin, supra n 2, at 8; Murray, supra n 1, at 425. See Kniffin, ibid at § 24.3, for a distinction between interpretation and construction. Most courts use these terms interchangably. 21 Burton, supra n 1, at 1-2.
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See EA Posner, "The Parol Evidence Rule, the Plain Meaning Rule, and the Principles of Contractual Interpretation" (1998) University of Pennsylvania Law Review 533, 541-542. This step is not a part of the interpretation of the contract proper. It is about identifying the subject matter of interpretation. Restatement (Second) of Contracts § 213, comment a; Kniffin, supra n 2, at 104-105; Burton, supra n 1, at 63. During this step, the parole evidence rule plays an important role if the contract is in writing. About this rule, see UCC § 2-202; Restatement (Second) of Contracts § 213; Burton, supra n 1, at 64; P Linzer, Corbin on Contracts, supra n 2, 8 and 25-26. The first theory is literalism. "Literalism requires interpretation according to the literal meaning of the directly applicable words used in a contract, without taking into account their context." 27 Under literalism, only the words of the contract and a dictionary influence the interpretation of the contract. 28 This excludes non-governing law as a relevant circumstance. However, even though a court may state that it applies literalism (the literal meaning of the contract) during one of the steps of contract interpretation, it may still employ circumstances that should not be considered under literalism proper. 29 For example, in Swiss Bank Corp v Dresser Indus Inc, the court stated that "Delaware follows the plain meaning rule of contract construction which instructs courts to rely solely on the clear, literal meaning of the words if a contract is clear on its face". 30 However, the very next sentence stated that an "unambiguous integrated written contract should be construed in the way that an objective, reasonable third party would understand it." This sentence indicates that other circumstances may be considered relevant, even if the contract is unambiguous. After all, a reasonable third party may consider the whole document, the purpose of the contract and its context. 31 Next, courts that follow literalism may still employ the "whole contract" as a relevant circumstance. 788, 791 (1997) . In these cases, the court employed an objective approach while determining whether an ambiguity exists, but a subjective approach while resolving this ambiguity. Evidence about the intentions of the parties was not allowed until an ambiguity had been established. 27 Burton, supra n 1, at 17-18. This approach is comparable to the "hard-PER" of Posner, supra n 22, at 534. 28 Burton, ibid at 14, 36. 34 Under objectivism, various circumstances may be taken into account in addition to those that are allowed under literalism. 35 Circumstances that may be relevant under objectivism include the whole contract, its purpose, usages and customs, the objective circumstances at the time when the contract was made, ordinary meanings, legal meanings, the course of performance and other objective circumstances. 36 However, the interpreter cannot consider the subjective intentions of the parties.
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The final theory is subjectivism. "[Subjectivism] looks for the mental intentions or knowledge of the parties when they manifested their intentions, taking into account all relevant evidence". 38 It gives effect to the actual intention of the parties at the time of the formation of the contract. 39 Under subjectivism, various circumstances may be taken into account in addition to those that are allowed under objectivism. 40 It attaches relevance to the prior course of dealing, the course of negotiations, testimony by a party about its own intentions, and circumstances bearing on the parties' subjective intentions.
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E. The potential influence of non-governing law on the interpretation of contracts
Under both objectivism and subjectivism, the interpretation of a contract depends on the intention of the parties. The interpretation either depends on the actual intention (subjectivism) or the intention as understood by a reasonable person (objectivism). Under these theories, non-governing law can influence the interpretation of a contract if it affects the intention of the parties.
This section analyzes the potential influence of non-governing law. It explores several situations in which non-governing law can be a relevant circumstance. Burton, supra n 1, at 2. 34 Kniffin, supra n 2, at 25; A Barak, Purposive Interpretation in Law (Sari Bashi trans, Princeton University Press 2005) 34; Burton, supra n 1, at 2, 41, 44. 35 Burton, supra n 1, at 35, 41.
36
Ibid at 2, 5, 14, 21-22, 41-51.
37
Ginsberg v Mascia, 149 Conn. 502, 506 (1962); Barak, supra n 34, at 33-34; Burton, supra n 1, at 2, 5, 51. 38 Burton, supra n 1, at 2.
39
Altshuler v Malloy, 388 P.2d 1, 4 (Okla 1963); Barak, supra n 34, at 31; Burton, supra n 1, at 51. 40 Burton, supra n 1, at 35-36, 51-52.
41
Ibid at 35-36, 51-57.
These situations are grouped in accordance with the type of connection to the nongoverning law. This section starts with situations in which the parties are connected to the non-governing law (section E1). Hereafter, it discusses situations in which the contract is connected (section E2).
This section discusses the influence of non-governing law on the interpretation of contracts. For this reason, the following subsections do not contain detailed conflict of laws analyses. Instead, they assume that the conflict of laws rules lead to the application of a law that is different from the connected law. The relationship between the influence of non-governing law on the interpretation of contracts and the application of the connected law through conflict of laws rules is discussed in section C.
1.
The influence of non-governing law in situations in which the parties are connected to the non-governing law In discovering the intention of the parties to the contract, courts are instructed to place themselves in the shoes of the parties. 42 This approach is followed by both objectivist and subjectivist courts. 43 Non-governing law can provide a background that affects the way in which the parties formulate and understand their contract. A court that wishes to place itself in the shoes of the parties could consider the nongoverning law that is connected to the parties. 44 In Shu/Lam, 45 the Dutch Supreme Court (HogeRaad) was faced with the circumstances described in section B1. The lower court stated that Chinese standards were irrelevant because Dutch law governed the contract and its formation. The Supreme Court reversed. It found that, because the parties were Chinese, Chinese standards could influence the way in which the parties interpreted each others' statements and behaviour. Therefore, under Dutch law, 46 the non-governing Chinese norms could influence the interpretation of the contract.
This case deals with Dutch, and therefore civil, law. However, a common law court that wishes to place itself in the shoes of Shu and Lam could also conclude that their intentions may have been influenced by Chinese norms. Naturally, this circumstance does not by itself establish that Lam should be considered the It is just one of the circumstances that are to be considered in the interpretation of the contract. Still, it could support the conclusion that the contract is susceptible to two reasonable meanings, and is therefore ambiguous.
Ha v State 47 shows that American courts also consider the ethnicity of the involved parties, and the norms that are connected to this ethnicity, when determining the demands that are placed on a reasonable person. Ha and Buu are Vietnamese. One night, Buu started a fight with Ha. He beat him and threatened to kill him during and after the fight. Ha was afraid that Buu would carry out his threat. The next day, he shot Buu in the back. At the trial, Ha claimed that he was acting in self-defence. To support this defence, Ha stated that in Vietnamese culture, public threats are carried out and are to be taken seriously. 48 The court agreed that Vietnamese culture can be considered in analyzing whether Ha's belief that he faced imminent harm was reasonable.
49 Nonetheless, the defence was rejected because the threat was not imminent.
The case does not concern the interpretation of contracts or non-governing law. However, it is an example in which the court considers non-governing norms. Furthermore, like the interpretation of contracts, the defence is concerned with subjective perceptions. If a reasonable person can consider the norms that are connected to a foreign ethnicity in the context of a criminal trial, there is no reason not to consider such norms in civil litigation.
In the previous examples, the parties are connected to the non-governing law because of their ethnicity or origin. The examples deal with connections between the non-governing law and natural persons. However, a business can also be connected to a non-governing law. Just like natural persons, the agents of a business may understand the contract or certain terms in the light of the law of their habitual place of business. For this reason, the circumstance that both businesses conduct the majority of their activity in another jurisdiction and/or are incorporated in that jurisdiction can provide an argument for interpreting the contract in accordance with the law of that jurisdiction. Magnus, supra n 5, at 196-197, 209. of these entities have the power to create and enforce legal rules. These rules may influence the interpretation and the performance of the contract, even if they do not govern the agreement.
NML Capital v Argentina provides an example. 51 The facts were as follows. Argentina issued bonds. These bonds contained a pari passu clause. The provision stated that "[t]he payment obligations of the Republic under the Securities shall at all times rank at least equally with all its other present and future unsecured and unsubordinated External Indebtedness."
52 Argentina defaulted on its loans in 2001. The country attempted to restructure its debt by making two exchange offers. It also passed legislation that prohibited payment under the original bonds.
The parties disagreed about the interpretation of the pari passu clause. Argentina claimed that in a sovereign context, the provision only provides "protection from legal subordination or other discriminatory legal ranking by preventing the creation of legal priorities by the sovereign". 53 The Court of Appeals for the Second Circuit disagreed. It applied the law of New York, and found that the provision also protected against the giving of priority to other payment obligations. Argentina violated this provision by making no payments on the original bonds while simultaneously servicing the restructured debts. Furthermore, the court stated that even if Argentina's interpretation were correct, the legislation would still violate the clause by barring the recognition of New York judgments in Argentine courts. 54 Argentina violated the pari passu clause by enacting and enforcing legislation. 55 The non-governing Argentine law did not directly influence the interpretation of the contract. It was not one of the circumstances that affected the determination of the intention of the parties. Instead, it was relevant because it shaped the litigation and created a specific question of interpretation. In NML Capital v Argentina, the court discussed the interpretation of the pari passu clause because the non-governing law violated the provision. Furthermore, the case shows that the relevance of the non-governing law is affected by the connection between this law and the parties to the contract. The legislation led to the violation of the pari passu clause because it was enacted by Argentina, one of the parties to the contract. 2. The influence of non-governing law in situations in which the contract is connected to the non-governing law A contract can be connected to the non-governing law in various ways. First, the contract may contain an express reference to the non-governing law (section E2 (b)). Next, the agreement may be connected to the non-governing law due to an ineffective choice of law clause (section E2(c)). Furthermore, a contract can incorporate a term or a rule of the non-governing law (section E2(d)). Finally, the agreement may be of a type or form that is connected to the non-governing law (section E2(e)). For each of these connections, the parties may have had a general or a specific intention to interpret the contract in accordance with the non-governing law (section E2(f)). In several of the cases discussed below, the contract is connected to religious rules. Section E2(a) discusses several issues that arise in these situations.
(a) A note on religious contracts A contract can be connected to the non-governing law because it is connected to a certain religion. In the United States, a court cannot inquire into religious matters. However, it may still enforce religious contracts if this can be done on "neutral principles". 56 Several cases address the enforcement and interpretation of religious contracts. Specifically, various courts address the legal consequences of Islamic and Jewish marriage contracts. For the purpose of this paper, it is important to note that these religious rules are also laws.
In Israel, Jewish law governs marriages between Jews. 57 Evidence of the dual (religious and legal) character of such rules can also be found in Minkin v Minkin, Avitzur v Avitzur and Burns v Burns. In these cases, the parties agreed to conform to the provisions of the laws of Moses and Israel. 58 In other words, the contracts treat the law as both religious and as a part of the legal system of Israel. The influence of Jewish law in the United States is not limited to the interpretation of marriage contracts. The arbitrators of the New York Diamond Dealers Club resolve disputes that arise in contracts about the sale of diamonds. They do not apply the law of New York or another specific law. Instead, they use established trade rules and customs. However, the non-governing Jewish and common law both influence the decision in complex cases that are not covered by these rules. 60 Several countries adhere to sharia law to various degrees. 61 In these jurisdictions, sharia is the governing law. It is not just a source of norms outside of the law. Among other topics, sharia law governs the legal consequences of a marriage. 62 Various recent state statutes in the United States attempt to limit the influence of foreign, and specifically sharia, law. Currently, the constitutionality of such acts has not been determined conclusively. 63 The amendment of the Oklahoma constitution bans all consideration of international, and specifically sharia, law. However, an injunction against this amendment is in place. 64 Other states have passed laws that only ban the consideration of foreign law when such law would violate (constitutional) rights. 65 A discussion of the effects and constitutionality of these statutes falls outside of the scope of this paper. However, it is important to note that statutes that only ban the consideration of foreign law when such law would violate certain rights have no effect on the interpretation of contracts or the role of non-governing law therein. A contract is ineffective to the extent that it violates mandatory rules. It is only effective within the legal boundaries set by the governing jurisdiction. 66 The influence of non-governing law on the interpretation of the contract does not affect these boundaries, and does not make it possible to violate rights that cannot be violated otherwise.
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(b) The influence of an express reference to the non-governing law A contract can contain an express reference to the non-governing law. For example, the agreement between Developer and Investor (section B2) could state that "agricultural market" is the market that is designated as such in the regulations of State Z. Furthermore, Shu and Lam (section B1) could agree that Lam owes Shu an interest on unpaid salaries equal to the highest rate that is allowed by the Chinese law, and this rate is lower than the maximum rate of State X. 68 Only the courts that adhere to the strictest version of literalism would not consider the definition of State Z or the interest rate that is allowed by the law of China. In the event of an express reference, considering the non-governing law gives effect to the expressly manifested intention of the parties.
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In Foubert v Turst (1703), the English High Court of Parliament appears to acknowledge the possible influence of an express reference to non-governing law. Two residents of France form a marriage contract. The relevant provision states that the "intended man and wife shall be joint and common in all goods moveable, and acquisitions immovable, pursuant to the custom of Paris."
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They subsequently move to England. The wife dies, and her relatives claim a part of the inheritance. Their claim is not wholly successful, and they appeal. The plaintiffs/appellants admit that the customs of Paris do not bind the parties in England. However, they claim that the words "according to the custom of Paris" only serve to explain "what was meant by the word "community".
71 The reference to the custom served only to interpret the agreement. The defendant/appellee insists that the reference to the custom was not part of the enforceable contract. It was merely a "declaration" without legal effect.
72 Furthermore, he argues that the laws of France should not be enforced in England. The court finds for the appellants, but the reasoning is not reported.
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In Cutter v Waddingham (1855), the Supreme Court of Missouri addresses a similar question. A husband and a wife form a marriage contract. In this case, the relevant provision stated that "the said future spouses to be one and common in all movable property, and immovable conquests, according to the ancient custom established in this colony". The "ancient custom" was the custom of Paris. However, the contract was governed by Spanish law. Judge Scott makes it clear that this discrepancy is of no consequence: "[t]he defendants do not appeal to the custom of Paris as furnishing the rule of law by which the validity of the contract is to be tested, but as supplying the means, and the only means by which the intention of the parties can be ascertained." 74 The express reference influenced the interpretation of the contract. It did not lead to the application of the custom of Paris. Furthermore, the same result would follow under English law. After all, the desired legal consequences could also be reached by expressly writing out all of the relevant provisions:"[b]y the French and Spanish law, in all cases, and by the English law, with rare exceptions, parties to contracts are at liberty to adopt any forms of expression to signify their intentions. They may refer to any document, paper, law, statute, ordinance, custom or usage, domestic or foreign, and the thing thus referred to becomes a part of the contract, with the same effect as if its terms were incorporated into the contract in words. This is familiar learning." Minkin, the parties argue about whether the obligation to give a divorce document or "get" is civil and enforceable or religious and unenforceable. The court relies on Jewish law and determines that the obligation is civil. 77 In Burns v Burns, the parties argue about the circumstances under which the husband is obligated to give such a get. The court uses the laws of Moses and Israel to determine several situations in which this obligation exists.
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The cases did not contain an explicit conflict of laws analysis. For this reason, it is possible that the court simply applied Jewish law. However, all issues other than the interpretation of the contract were decided in accordance with the law of New Jersey. For example, in Minkin v Minkin, the court ordered a specific performance of the obligation to secure a get.
79 Furthermore, in Hurwitz v Hurwitz, the court did address the conflict of laws question. In this case, the parties entered into a "koshuba" prior to their marriage. The 'foreign laws' recognized by us are those of a foreign state or nation. That calls for 'a people permanently occupying a fixed territory, bound together by common laws, habits, and customs [or by a constitution], into one body politic, exercising, through the medium of an organized government, independent sovereignty and control over all persons and things within its boundaries, capable of making war and peace, and of entering into international relations with other communities.'" Ibid at 366. Note that this case was decided in 1926, before the founding of Israel.
By interpreting the agreement in accordance with the law of State Z, a court can give effect to the intention of the parties. After all, this intention to interpret the contract in such a manner is expressly manifested in the contract. Furthermore, the parties could reach the same result by expressly writing out all of the relevant provisions of the non-governing law. 81 Similarly, an effective choice of law provision can also affect the influence of non-governing law. The choice of the law of State Z weakens the argument to consider the law of State Y. The choice of law provision can indicate that the parties considered the legal consequences of the contract under the law of State Z. Interpreting a clause according to the law of State Y could violate this intention.
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Minkin v Minkin and Burns v Burns also provide examples. The agreement to conform to the provisions of the laws of Moses and Israel can be interpreted as a choice of law provision. Even if a court would render this provision ineffective, it can still be used to determine that the parties intended to include an obligation to provide a "get" in accordance with Jewish law. 83 The influence of (effective or ineffective) choice of law provisions depends on the circumstances of the case. The parties may choose a law without considering its effect on the interpretation of the contract or a specific clause. 84 In these cases, the strength of the argument to consider the provision is weaker than in situations in which the law is chosen in order to reach the legal consequences that would follow under that legal system.
(d) The influence of the incorporation of terms and non-governing rules
A contract can incorporate a legal rule or provision that is taken from a non-governing law. Instead of referring to the law, the contract simply copies the relevant rules. Alternatively, the parties copy a clause or term that has a specific legal meaning in the non-governing law. 85 These rules or terms may be ambiguous in the law that is governing the interpretation of the contract. If present, a court should consider the intention of the parties (subjectivism) as understood by a Cordero-Moss, supra n 67, at 117. 83 See Warmflash, supra n 56, at 236-237. The cases are discussed supra, section E2(b).
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Eg Echenberg, supra n 13, at 15; Dannemann, supra n 6, at 63. reasonable person (objectivism) to give the term or provision the meaning that it would have under the connected law. 86 The argument to consider the non-governing law is especially strong if the borrowed clause is a "boilerplate" provision. Boilerplate provisions are clauses that are standard in a certain type of contract. 87 They have no special meaning in the particular contract. Instead, they are used because they lead to a standardized result. For these reasons, boilerplate provisions should be interpreted in a uniform and consistent way. 88 If the provision originates from a non-governing legal system, the intention of the parties can be vindicated by interpreting the clause in accordance with the standardized result in the connected law. Still, the governing law ultimately determines the interpretation of these terms. 89 In Cutter v Waddingham, the court discussed the means of interpreting technical terms that are borrowed from French law. It decided that the words conquets, douaire, prefix, preciput and ameublissement can only be interpreted with the aid of French law: "[t]o the ear of a judge of Spanish or English law alone, they are mere gibberish. By the light of the French law, their meaning is plain. He who, in expounding this contract, lays aside the French law as a sealed book, will put away the only interpreter by which the meaning of its terms can be known." 90 In Shamil Bank of Bahrain EC v Beximco Pharmaceuticals Ltd, the English Court of Appeal was faced with an Islamic finance agreement, a "Morabaha", that contained a choice of law provision which stated that "Subject to the principles of the Glorious Sharia'a, this agreement shall be governed by and construed 86 Reese, supra n 81, at 50-51; Kelly, supra n 81, at 858-859, 865-867; Restatement (Second) of Conflict of Laws § 187, comment c; Restatement (Second) of Conflict of Laws § 204, comment a. About German law, see Rabel, supra n 8, at 535-536; Dannemann, supra n 6, at 70, 78; Magnus, supra n 5, at 189-190. For an example in Italian law, see MC Vettese, "Multinational Companies and National Contracts" in Cordero-Moss, supra n 5, 20, 28. The division between the intention to apply the connected law during the interpretation of the contract (a conflict of laws issue) and the intent to give a meaning to a certain term in accordance with the non-governing law (an interpretation issue) will not always be clear. Kelly, supra n 81, at 867; Cordero-Moss, supra n 13, at 38-43. The incorporation of legal doctrines can be used as evidence that the parties wanted to apply the connected law. Restatement (Second) of Conflict of Laws § 187, comment a, c; Magnus, supra n 5, at 183. Again, this paper assumes that the relevant conflict of laws rules led to the application of a law that is different from the relevant law. Finally, see Kelly, supra n 81, for a discussion of this issue in English law. Broad v Rockwell International Corp, 642 F.2d 929, 948 (5th Cir 1981); Sharon Steel Corp, 691 F.2d at 1048; Vettese, supra n 86, at 20-23; Magnus, supra n 5, at 187-188, Turchi, supra n 51, at 2190. 89 Magnus, supra n 5, at 186-188; G Cordero-Moss, "Conclusion: The Self-Sufficient Contract, Uniformly Interpreted on the Basis of its own Terms: An Illusion, But not Fully Useless" in Cordero-Moss, supra n 5, 344, 370; Turchi, supra n 51, at 2189. in accordance with the laws of England". 91 The court stated that "foreign law" can be incorporated as a term of the contract. When interpreting such a clause under English law, the court can consider the way in which the provisions are interpreted in the non-governing law. 92 However, in this case, the unspecified reference to Sharia was repugnant to the choice of English law and therefore meaningless. 93 In the Dutch case Meyer Europe/PontMeyer, 94 Meyer Europe and PontMeyer disagreed about the interpretation of a share purchase agreement. The contract used the English language, but was governed by Dutch law. It contained an entire agreement clause. Entire agreement clauses are typically used in common law jurisdictions. They have no established function in Dutch law. 95 In the agreement, the seller (Meyer Europe) indemnified the purchaser for several taxes, but not for taxes "included in the provision in the Interim Accounts for corporate income tax covering the period as of April 1, 1998 up to and including the Economic Transfer Date."
The parties disagree about the interpretation of the words "as of". The lower court stated that "as of" can mean both "from" and "as per/as at", but that the words should be interpreted as "from" in the context of this clause. This conclusion was based on a linguistic or grammatical interpretation. The court stated that several circumstances, and in particular the entire agreement clause, led to the conclusion that this kind of interpretation should play an important role. The Dutch Supreme Court (HogeRaad) did not reverse the decision. It stated that the lower court had used the proper rules of interpretation.
Various authors have pointed out that in common law jurisdictions entire agreement clauses do not affect the interpretation of the contract proper. Instead, they influence the determination of which statements and agreements constitute the judicially enforceable contract. 96 In other words, they affect the first, and not the third, step of contract interpretation (section D).
In "confirmed forecasts". The contract used the English language, but was governed by Dutch law. It contained an entire agreement clause. Before the formation of the contract, Mexx made several promises that did not become part of the written contract or any of the "confirmed forecasts". The parties disagreed about whether Mexx was obligated to fulfil these commitments. The lower court decided that the prior promises did not bind Mexx because of the entire agreement clause. The Supreme Court reversed. It stated that entire agreement clauses have a specific origin and function in common law jurisdictions. They have no particular meaning in Dutch law. Although the provision could influence the interpretation of a contract, it does not regulate the interpretation of the contract.
Meyer Europe/PontMeyer and Lundiform/Mexx deal with contracts that are governed by Dutch law. However, the cases are also relevant in the context of this paper. First, the interpretation of contracts in Dutch law is not radically different from American law. The circumstances of the case affect the determination of the intention of the parties in both Dutch and American law. 98 Next, the cases show that non-governing law can have various effects. In Lundiform/Mexx, the court did not decide that the clause should be interpreted in accordance with the connected law. It did not discuss the non-governing law in order to reach a single correct interpretation. Instead, it referred to the connected law to show that the interpretation that was given by the lower court was incorrect. The non-governing law was used to eliminate an interpretation that would lead to results that are in strong contrast with the legal consequences under the connected law.
(e) The influence of the type or form of a contract The contract may be of a type or form that is connected to the non-governing law. 99 For example, the contract between Developer and Investor has the same form as the standard agreements that are used in State Z. Furthermore, the type of the contract, an agreement concerning the development of agricultural machines, is also connected to this state. After all, State Z is the worldwide centre of the development of such machines.
The connection provides an argument for an interpretation in accordance with the connected non-governing law. It can be used to argue that the parties intended such an interpretation. However, the force of this argument may vary depending on the conflict. The argument is stronger if the conflict is about an issue that is specifically connected to the non-governing law. It is weaker if the conflict has no special connection to the non-governing law. For example, the contract between Developer and Investor contains clauses that are particular to the development of agricultural machines. The clauses containing the terms "competing newly developed machine" and "agricultural market" are only used in contracts about the development of such machines. For these clauses, the argument to consider the law of State Z is strong. In contrast, the contract also contains clauses and terms that are used in every joint venture contract. For these clauses, the argument to consider the non-governing law is weaker. For example, unless the buy-out clauses are of a type or form that is particular to joint ventures concerning the development of agricultural machines, there is no reason to give much influence to the non-governing law.
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In practice, this issue can arise in international commercial transactions. These contracts may be drafted in the English language and use contract models that are developed in common law jurisdictions, even if the contract is governed by another legal system. 101 However, examples of the influence of non-governing types or forms can also be found in American cases.
Cutter v Waddingham provides an example of the influence of the form of the contract. Judge Scott stated that if, "in taking up the marriage contract, and examining it as a whole, by its parts and its four corners, we recognize it as a formula devised under a particular jurisprudence to accomplish particular purposes, we must have recourse to that jurisprudence to learn the purposes to be accomplished, and in this way become acquainted with the real intention of the parties expressed in the contract."
102 In other words, the non-governing custom of Paris (section E2 (b)) influences the interpretation of the contract when the formula is connected to this law. Furthermore, Scott places emphasis on the purpose of the contract. The argument to consider the connected law is stronger when the form of the contract has been chosen to reach the results that would follow under the connected law.
In addition to "normal" contracts whose type or form is connected to the nongoverning law, a contract can also be connected to another legal system because it is connected to a certain religion. As stated in section E2(a), various courts discuss the legal consequences of Jewish and Islamic marriage contracts. The circumstance that the parties elect to enter into a Jewish or Islamic marriage contract indicates intent to be bound by Jewish or Islamic law. 103 An interpretation in accordance with these laws may help to vindicate this intent.
In Odatalla v Odatalla, 104 a man and a woman formed a "mahr" agreement, an agreement connected to an Islamic marriage. In this agreement, the man promised to pay the woman one golden coin prompt and $10,000 postponed. 105 After the divorce, the woman demands the unpaid sum of $10,000. The parties disputed the meaning of the word "postponed". The man states that the contract is too vague to constitute an enforceable contract. The court disagrees. It finds that the woman offered evidence that "postponed" means that the sum would be payable at any time that she demanded it, but that Islamic custom prescribes that the demand is only made in the event of a death or divorce. 106 The court refers to Islamic custom. However, this custom is a part of the sharia. It is binding in the jurisdictions in which sharia law governs matters of family law.
In Rahman v Hossain, 107 the parties disputed the legal consequences of a mahr or "sadaq". In this case, the man had already paid the full amount to the woman. However, he demanded a refund after the divorce. The court granted this refund. It relied on expert testimony that stated that, under Islamic law and customs, the payment and retention is contingent upon neither party having fault that leads to the termination of the marriage. 108 The court further relied on Islamic law to find that the woman was at fault.
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In these cases, there was no explicit conflict of law analysis. This leaves open the possibility that the court was applying Islamic law and was not merely using it to interpret the agreement. Note, however, that Rahman v Hossain refers to New Jersey rules for other issues such as the validity of the marriage and certain procedural rules. 110 Similarly, Odatalla v Odatalla relied on a New Jersey case to establish the validity and formation of the contract. 111 Next, in Aziz v Aziz, the New York court held that the mahr was enforceable because it conformed to the requirements of the (New York) General Obligations Law § 5-701(a)(3). 112 (f) The intention to interpret a contract in accordance with the non-governing law can be general or specific In the previous sections, it is assumed that the parties to the contract intended an interpretation in accordance with the connected non-governing law. However, such intent may not exist. The parties may have had an interpretation in mind that is different from the interpretation under the connected non-governing law. For example, even if the parties include an ineffective choice of law provision (section E2(c)), they may not have considered the interpretation of a specific clause according to that non-governing law. Similarly, the Investor and Developer might have casually adopted the standard contract and terms from State Z (sections E2(d) and E2(e)). They may not have thought about the definition of "agricultural market" or the fact that this term might have different meanings under the laws of State Y and State Z.
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This does not mean that the non-governing law is of no consequence. The nongoverning law still provides an argument for a certain interpretation. After all, a connection with the non-governing law makes it more likely that the parties intended an interpretation that is in accordance with this law. For example, an ineffective choice of law clause indicates that the parties generally intended the legal obligations that would follow under the chosen law, even if they did not consider the meaning of a specific clause. Similarly, parties may incorporate a term or rule because of the expectation that this term or rule leads to satisfactory and workable legal obligations. Such an expectation can be influenced by the interpretation of these terms or rules in the connected non-governing legal system, even if the parties did not consider the exact legal consequences. Again, this provides an argument that the parties generally intended an interpretation in accordance with the non-governing law, even if they did not expect a specific interpretation.
Evidence of a general intention to interpret the contract in accordance with the non-governing law can influence the interpretation of a contract. For example, it can be used to argue that a certain clause is reasonably susceptible to more than one interpretation. However, the influence of the non-governing law will be limited. Further proof of the actual intention (subjectivism) or the intention as understood by a reasonable person (objectivism) may be required to actually adopt this interpretation.
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In contrast, if it is possible to show that the parties intended to interpret a specific clause in accordance with the non-governing law, the influence of the non-governing law is greater. For example, further evidence can support the argument that the parties incorporated a specific provision in order to reach the specific 113 Magnus, supra n 5, at 192. 114 Compare Magnus, supra n 5, at 191-192, 196-197, 208-209 (under German law, the use of a common law contract form does not lead to the interpretation of the contract in accordance with English or American law by itself. Similarly, it should not be regarded as a tacit choice of law); Cordero-Moss, supra n 89, at 350. result that would follow under the non-governing law. In these situations, the argument to interpret the clause in accordance with the non-governing law is strong.
F. The relation between non-governing law and other circumstances that influence the interpretation of contracts
In the current literature on the interpretation of contracts, the influence of several relevant circumstances has been analyzed. 115 This section explores the relationship between several of these circumstances and non-governing law.
Some circumstances can show that the parties intended an interpretation in accordance with the non-governing law. The non-governing law can influence the interpretation "through" other circumstances like the contract as a whole (section F1), its purpose (section F2), the course of performance (section F3), the prior course of dealing (section F4) and the course of negotiations (section F5). This provides an argument for the influence of non-governing law. If nongoverning law can influence the interpretation of a contract "indirectly" through other circumstances, there is no reason to deny "direct" influence.
Other circumstances influence the interpretation of the contract in a way that is similar to the influence of non-governing law. Considering non-governing law is not fundamentally different from considering usages and customs (section F6) or legal meanings (section F7). These circumstances also provide an argument for the influence of non-governing law. If these circumstances routinely influence the interpretation of a contract, there is no reason to categorically exclude the consideration of non-governing law.
This section shows that non-governing law has a clear connection to several of the more established circumstances that influence the interpretation of a contract. However, this does not mean that the recognition of the influence of non-governing law on the interpretation of contracts is without independent value (F8).
governing rules (section E2(d)) and/or a type or form of contract that is connected to the non-governing law (section E2(e)).
In these situations, the contract as a whole can show that the parties intended an interpretation in accordance with the non-governing law. In most of these situations, the contract as a whole will only display a general intention to such an interpretation. The contract as a whole is less likely to display such an intention in regard to a specific clause.
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The contract as a whole can provide evidence of the intention to interpret the contract in accordance with the non-governing law. This is especially relevant if a court only considers a limited number of circumstances when interpreting the contract. In these courts, non-governing law can still exert influence "through" the contract as a whole. After all, even courts that follow literalism may still consider the "whole contract" as a relevant circumstance. 2. The purpose of the contract The purpose of a contract or a clause influences its interpretation. If a shared purpose can be ascertained, it provides a strong argument for an interpretation in accordance with this purpose. 119 The parties can shape their contract in a certain way for the purpose of reaching the results that would follow under the non-governing law. For example, such a purpose can be manifested through an ineffective choice of law provision (section E2(c)) or by copying a form that is specific to the non-governing jurisdiction (section E2(e)). In these situations, the parties may have had a general purpose of establishing the legal consequences that would follow under the non-governing law. Alternatively, the parties can make specific references to the non-governing law (section E2(b)) or incorporate specific terms and rules (section E2(d)). Such references and incorporations could show the purpose to establish the specific results that would follow under the nongoverning law.
The course of performance
The course of the performance of the contract influences the interpretation of the contract. 120 The performance can provide evidence of the parties' intention to interpret the agreement in accordance with the non-governing law. For example, assume that the contract between Developer and Investor contains even more clauses that have no special meaning in the law of State Y, but which have been interpreted and defined by the courts and regulatory agency of State Z (section B2). After the formation of the contract, the parties consistently behave in accordance with the meaning that these clauses would have under the law of State Z. This conduct does not just provide an argument for an interpretation of these clauses in accordance with the non-governing law, it is also evidence that the parties intended to interpret other provisions in accordance with the law of State Z.
The prior course of dealing
The conduct of the parties in similar, prior contracts with each other influences the interpretation of the contract.
121 Like the course of performance, the prior course of dealing can provide evidence of the parties' intention to interpret the agreement in accordance with the non-governing law.
For example, assume that Investor and Developer have started joint ventures before (section B2). Each of their contracts was strongly connected to the law of another jurisdiction and contained clauses that had a specific meaning in that jurisdiction. In each joint venture, the parties consistently behaved in accordance with the interpretation that these clauses would have under the (governing) law of State Y. This conduct provides an argument against the interpretation of the clauses in accordance with the law of State Z. Alternatively, if the parties consistently interpreted the provisions in accordance with the connected non-governing laws, the argument to consider the law of State Z would be stronger.
The course of negotiations
The course of negotiations influences the interpretation of the contract. 122 The negotiations can show that the parties intended a meaning in accordance with the non-governing law. They can reveal an intention about a specific clause and a general intention to establish the legal consequences that the contract would have under the non-governing law. provide a strong argument for the influence of Chinese law in relation to the issue of identifying the employer.
Usages and customs
Usages and customs influence the interpretation of contracts. A contract can be interpreted in accordance with the relevant usages and customs. 123 Usages and non-governing law influence the interpretation of contracts in a similar way. Both constitute sets of rules that provide an argument for an interpretation in accordance with these rules. The fact that some sets of rules (usages and customs) can influence the interpretation of contracts suggests that the influence of other sets of rules (non-governing law) is at least possible. It provides an argument for the influence of non-governing law.
However, several differences between usages and non-governing legal rules limit the strength of this analogy. Most importantly, customs and usages are narrowly defined. In UCC § 1-303(c) and Restatement (Second) of Contracts § 222 (1), a usage of trade requires such a regularity of observance in a place, vocation, or trade as to justify an expectation that it will be observed with respect to the transaction in question. Other definitions are narrower, requiring that both parties know the usage or that they should have known it because it was longstanding, notorious, well-established, and invariable, at the time and place of the formation of the contract. Non-governing law does not necessarily fulfil these requirements. For example, most restaurants in State X do not observe Chinese rules (section B1). Even if you apply a narrower trade or vocation, such as the business of running a Chinese restaurant, it can be hard to prove a regular observance that justifies an expectation that it will be observed. At the same time, the parties may not have known the specific Chinese rules. They may just have had a general intention or expectation to contract in a manner that is in accordance with the Chinese rules.
125
Non-governing law is not just another kind of usage or custom. However, this does not mean that non-governing law cannot influence the intentions or expectations of the parties. Like usages and customs, non-governing law can provide a background that affects the way in which the parties formulate their contract. Even if the contract itself is not connected to the non-governing law, the parties' ethnicity or place of business can influence the way in which the parties understand the contract (section E1). If a party can provide evidence that the intentions of the parties were affected by the connected law, there is no reason not to consider the non-governing law. 126 
Legal meanings
The legal meaning of a term as evidenced by a statute or legal precedent influences the interpretation of contracts. It provides an argument to interpret the contract term in accordance with the legal meaning. 127 In most cases, the contract and the parties are connected to the governing law. This provides an argument for the influence of the legal meaning according to the governing law. However, if the contract or the parties are connected to a non-governing law, the legal meaning according to the non-governing law could influence the intention of the parties.
In most cases, the legal meaning of a term is of limited importance. In the end, it is the intention of the parties that governs the interpretation of the contract. 128 In many cases, the legal meaning was not known to the parties and did not affect their intentions or expectations. 129 Section E2(f) explains that a contract that is connected to the non-governing law does not necessarily display an intention to interpret specific clauses in accordance with the non-governing law. However, certain connections can provide an argument for the existence of such an intention. The decision to make a reference to the non-governing law (section E2(b)), include a choice of law provision (section E2(c)) or incorporate a term or rule (section E2(d)) suggests that the parties have put some thought into the legal consequences of the various clauses. In contrast to a "normal" contract that is connected to the governing law, the parties voluntarily and deliberately created a connection with a legal system. This shows that, compared with contracts without a connection to another legal system, the argument to consider the (non-governing) legal meaning is stronger if the contract is connected to non-governing law.
The relevance of voluntary and deliberate connections with a (non-governing) legal system can be illustrated by Frigaliment v Intl Sales Corp. 130 In this case, a New York corporation sold a large amount of "chicken" to a Swiss corporation. The contract was governed by the law of New York. 131 The parties predominantly communicated in German. However, they used the English word "chicken" instead of the German "Huhn". The buyer claims that this word was used because "chicken" means young chicken whereas "Huhn" can also refer to older "stewing" chicken. He states that the seller should have realized this because its officers were thoroughly conversant with German.
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In other words, the buyer claims that the parties deliberately used the word "chicken" in order to avoid the legal consequences that would follow if the parties had used the word "Huhn". This would provide an argument against the interpretation of the word "chicken" in accordance with the meaning of the word "Huhn". Therefore, according to the buyer, "chicken" does not include older birds. The court does not deny the potential influence of the (legal) meaning and avoidance of the word "Huhn". However, Judge Friendly stated that "[w]hatever force this argument might otherwise have" is drained away by testimony that states that the representative of the buyer affirmed that "any kind of chickens", including Huhn, were wanted. 133 Furthermore, the contract contained a reference to the Department of Agriculture's regulations. The court stated that the contract "made the regulations a dictionary". Under these regulations, "chicken" can also refer to stewing chicken. 134 After reviewing the evidence, the court concluded that the seller believed that it could comply with the contract by delivering older birds and that this subjective intent coincides with an objective meaning of the word "chicken". The buyer did not prove that "chicken" was used in a narrower sense. Therefore, the seller could fulfil its obligations by delivering stewing chicken.
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In Frigaliment, the court considered the influence of two legal meanings on the interpretation of the contract. In both instances, the extent to which the parties voluntarily created a connection with the legal meaning affected its influence. First, the express reference to the Department of Agriculture's regulations increased the relevance of the regulations' definitions. This provided an argument for the interpretation that was proposed by the seller. On the other hand, the inconsistency of the avoidance of the word "Huhn" diminished the influence of the argument. The representative of the buyer affirmed that "Huhn" were wanted. For this reason, there was no deliberate avoidance of this word. 132 Ibid at 118. This knowledge of German makes the relation to the non-governing law less asymmetrical. Compare section B3. 133 Ibid at 118. The buyer and the court do not discuss the legal meaning of the word "Huhn" under any particular non-governing law. However, it is possible that the meaning of the word "Huhn" coincides with its interpretation in legal systems that primarily use the German language. Furthermore, trade usages about the word "Huhn" are more likely to become established in jurisdictions in which the German language is used. The buyer did not only claim to avoid the word "Huhn". He also avoided the legal meaning of this word in the non-governing legal systems. 134 Ibid at 120. 135 Ibid at 121. In addition to the discussed arguments, the court also considered a dictionary, usages and the market prices.
The independent influence of non-governing law
The previous subsections show that non-governing law has a clear connection to several of the more established circumstances that influence the interpretation of a contract. The non-governing law can influence the interpretation "through" these other circumstances. Again (section C), this raises the question of whether it is necessary to consider the non-governing law when interpreting the contract. Could the consideration of other circumstances lead to the same results?
In this subsection, it will be shown that non-governing law can be associated with the more established circumstances in different ways. The independent influence of the connected law depends on its relation to the other circumstances.
(a) The influence of non-governing law depends on other circumstances
In some situations, non-governing law influences the interpretation of a contract after the intention to interpret the contract in accordance with the connected law has been established by other circumstances. Cutter v Waddingham provides an example. Judge Scott stated that the contract as a whole (section F1) showed that the marriage contract was devised to accomplish particular purposes (section F2) under the custom of Paris. 136 The influence of the custom of Paris on the interpretation of the contract was limited to clarifying the legal consequences that would follow under this non-governing law.
In these situations, the intention of the parties cannot be ascertained without considering the non-governing law. However, the influence of the non-governing law depends on other circumstances. The connected law is important because other circumstances established that the parties intended the legal consequences that would follow under this law. The influence of the non-governing law is similar to the influence of a dictionary. A court can use the connected law to determine the meaning of "ameublissement", just as it can use a dictionary to determine the meaning of "chicken".
137 However, other circumstances may be necessary to establish that the parties intended an interpretation in accordance with the nongoverning law or a dictionary. . See also section E2(e). 137 Compare Frigaliment, 190 F. Supp. at 121. In this case, the dictionary did not prove the intention of the parties. It only showed that the interpretation that was advanced by the defendant was reasonable.
does not support the conclusion that Lam was the employer. After all, if Lam acted as an agent for his sister during the formation of the contract, he could also act as an agent during its performance. The non-governing Chinese norms provide the context that is necessary to understand the relevance of the course of performance. Under these norms, the employer is the person that gives the instructions and pays the salary. By performing these actions, Lam acted as if he was the employer.
In these situations, the non-governing law plays an independent role. Its relevance does not depend on other more established circumstances. Instead, the importance of the other circumstances, such as the course of performance, cannot be understood without considering the non-governing law.
It is possible to deemphasize the influence of the non-governing law. For example, a court could use Chinese norms to show that the course of performance supports the conclusion that Lam was the employer. This reasoning suggests that the non-governing law merely affects the interpretation "through" another more established circumstance. Although the reasoning can lead to the same result, it is not very clear. It deemphasizes the circumstance that actually affected the intention of the parties in favour of a circumstance that shows that the parties had a particular intention. Shu thought that he formed a contract with Lam because of the Chinese norms. The circumstance that Lam acted as if he was the employer merely strengthens the argument to consider these non-governing rules.
138 Instead, the reasoning should reflect the importance of the different circumstances. In this example, the combination of the Chinese norms and the course of performance provides an argument to interpret the agreement in accordance with the non-governing law. By emphasizing the role of the non-governing law, a court can provide a clearer explanation for the conclusion that the contract should be interpreted in accordance with the Chinese norms.
(c) No relation between non-governing law and other circumstances Section F deals with situations in which the connected law has a relationship with another circumstance. Such a connection does not necessarily exist in every example of the influence of non-governing law. Furthermore, the relationship between the non-governing law and the other circumstances will not always be clear. In these situations, the connected law has an independent influence on the interpretation of the contract.
For example, section F discusses several examples of possible connections between the non-governing law and other circumstances in the conflict between Developer and Investor (section B2). However, the non-governing law can also influence the interpretation of the contract without these connections. The fact that the parties incorporated several terms and provisions (section E2(d)) can provide an argument for the interpretation of these clauses in accordance with the law of State Z, even if the course of performance (section F3), dealing (section F4) or negotiations (section F5) does not show that the parties intended the legal consequences that would follow under this non-governing law.
The discussed cases also show that a court does not always refer to non-governing law in combination with other more established circumstances. In Foubert v Turst, the non-governing custom of Paris influenced the interpretation of the contract because of an express reference. The case does not point to any other circumstances that increase its importance. 139 In Lundiform/Mexx, the Dutch Supreme Court used non-governing common law to interpret an incorporated entire agreement clause. The court did not refer to any relationship between the connected law and other relevant circumstances. 140 Even in Shu/Lam, the influence of the Chinese norms did not depend on the connection with the course of performance. The Dutch Supreme Court simply stated that the Chinese norms could be relevant because the parties were Chinese.
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Even in these situations, it is possible to deemphasize the importance of the non-governing law in favour of the more established circumstances. For example, it is possible to argue that the express reference to the custom of Paris in Foubert v Turst, or the incorporation of several terms and provisions in the contract between Developer and Investor, shows that the contract as a whole (section F1) or a single provision was devised to accomplish a particular purpose (section F2).
142 However, such reasoning is unnecessarily complicated and will not be convincing in all situations.
First, it is unnecessarily complicated because it replaces "intention" with "purpose". In the United States, circumstances influence the interpretation of the contract if they establish the actual intention (subjectivism) or the intention as understood by a reasonable person (objectivism). The purpose of the contract can affect the interpretation. However, the relevance of other circumstances does not depend on their connection with the purpose of the contract.
Next, the reasoning will not be convincing if the references and incorporations are not sufficient to establish a purpose. Non-governing law is just one of the circumstances that can be used to interpret the agreement. Other circumstances could lead to the conclusion that the contract or clause had another purpose or that the purpose is not clear. In these situations, the non-governing law would not influence the interpretation of the contract. By treating the non-governing law as a circumstance that directly affects the interpretation, it is possible to consider the connected law in additional situations.
Furthermore, it is possible to stretch the definitions of "usages and customs" and "legal meanings". In this approach, non-governing law would just be another kind of usage or legal meaning. However, this approach deemphasizes several relevant differences between non-governing law, usages and governing legal meanings. 143 Therefore, it should not be preferred. To conclude this subsection with a more general point, the fact that it is possible to connect non-governing law with more established circumstances does not lead to the conclusion that the connected law is redundant or that it has no independent influence on the interpretation of a contract. Non-governing law can affect the intention of the parties. It alters the role and influence of several other circumstances. By emphasizing the influence of non-governing law, a court can provide a more convincing motivation for the chosen interpretation.
G. Conclusion
The interpretation of a contract is about ascertaining the meaning of the expression of the agreement. A court must search for the intention of the parties (section D). This paper answers the following question: "can non-governing law influence the interpretation of contracts?" The previous sections show that a connected nongoverning law can be one of the relevant circumstances that influence the interpretation of a contract.
Non-governing law can be relevant in several situations (section E). First, it is possible that the parties to the contract are connected to the non-governing law. The connected law can provide a background that affects the way in which the parties formulate and understand their contract. A party that is connected to the non-governing law could understand a clause in the light of the legal consequences that the provision would have under the connected law. A court can give effect to the intention of the parties by interpreting the clause in accordance with the nongoverning law. Next, the contract itself can be connected to the non-governing law. For example, the contract could contain an express reference to a non-governing law or incorporate a non-governing rule. Such connections can show that the parties intended the legal consequences that the contract, or a certain clause, would have under the non-governing law.
Non-governing law can also influence the interpretation "through" other circumstances (section F). Some circumstances can show that the parties intended an interpretation in accordance with the non-governing law. For example, the "contract as a whole" and the "purpose of the contract" are circumstances that can influence the interpretation of a contract. The contract as a whole can manifest a purpose to reach the results that would follow under the non-governing law.
Moreover, the influence of non-governing law is not significantly different from the influence of several more established circumstances. Considering nongoverning law is not fundamentally different from considering usages and customs. Like non-governing law, usages and customs constitute sets of rules that provide an argument for an interpretation in accordance with these rules.
Finally, certain connections with the non-governing law, such as an express reference, an incorporation of a non-governing rule or a choice of law clause, suggest that the parties have put some thought into the legal consequences of the various clauses. In contrast to a "normal" contract that is connected to the governing law, the parties voluntarily and deliberately created a connection with a non-governing legal system. This shows that, compared with contracts without a connection to another legal system, the argument to consider the (non-governing) legal meaning is stronger if the contract is connected to non-governing law.
Notwithstanding these arguments, the influence of non-governing law on the interpretation of a contract is minor. It is limited to situations in which the relevant conflict of laws rules do not lead to the application of the connected law or in which the contract is connected to several jurisdictions (section C). However, within this limited scope, the ability to consider non-governing law is a useful tool that allows a court to better vindicate the intention of the parties.
